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Welcome to the latest edition of Piper Alderman’s e-Bulletin,  
which aims to provide accessible and informative summaries  
of recent significant legal developments.

Reformed Zones for Victoria 
– a fast track to Renewed 
urban Growth?

The Victorian Government has 
announced planning reforms to 
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aSiC releases updated policy 
guidance on administrative 
action against financial 
services providers

ASIC has updated Regulatory Guide 

‘no Show’ a ‘no Go’ for Flo Rida

American hip hop and rap artist Flo Rida 
(also known as Tramar Dillard) failed to 
attend the ‘Fat As Butter’ music festival 
in Newcastle in October 2011 (having 
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Victoria’s planning zones which, if enacted, will have 
significant consequences to property zonings in Victoria. 
A draft form of the changes has been released, with 
the potential for the changes to substantially affect 
commercial, residential, rural and industrial planning.  
Law Graduate, Wayne Harrison explains the reforms.

slept in), and failed to appear in the NSW District Court 
for the hearing and judgment in a breach of contract case 
filed against him and his Australian agent by the promoter 
as a result of the ‘no show’. Senior Associate, Mitch Coidan 
discusses the judgment, which illustrates the availability of 
damages for future loss, in appropriate cases.

Federal Court finds Winnebago 
brand was “hijacked” by 
australian company thirty years 
ago

In Winnebago Industries Inc v Knott 
8

98: Licensing: Administrative action against financial 
services providers (RG 98) to reflect changes to its policy 
on when and how ASIC may take administrative action 
against financial services licensees. Partner, Craig Yeung 
and Lawyer, Jarrod Wilksch review the changes. 

Investments Pty Ltd (No 2) [2012] FCA 785, a single judge 
of the Federal Court of Australia found that an Australian 
company which in 1982 adopted the US brand ‘Winnebago’, 
had engaged in passing off and misleading and deceptive 
conduct. Partner, Tim Clark and Law Clerk, Jennifer McGarvie 
explain further. 
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The proposed reforms are open for public comment until 21 September 2012 with 
the final reforms due to be introduced in October. 

What is changing?

An illustration of the changes can be seen from the below table:

Reformed Zones for Victoria – A fast track to 
Renewed Urban Growth?
The Victorian Government has announced planning reforms to Victoria’s planning 
zones which, if enacted, will have significant consequences to property zonings 
in Victoria. A draft form of the changes has been released, with the potential for 
the changes to substantially affect commercial, residential, rural and industrial 
planning. Law Graduate, Wayne Harrison explains the reforms.

Reformed Residential Zones 

The proposed reformed Residential zones 
have been developed taking into account the 
Victoria in Future 2012 population estimate 
which anticipates that a number of areas 
within Melbourne and regional cities are 
expected to experience sizeable growth. 
The reforms propose three new Residential 
zones: 

•	 Residential Growth Zone which 
enables housing growth and diversity, 
allows for a mixture of townhouses and 
apartments with underground parking 
and a discretionary three storey, 12.5 
metre height control which can be 
modified by Council.

•	 General Residential Zone which focuses 
on preservation of urban character 
whilst encouraging housing growth and 
diversity. It will allow a mixture of single 
and dual occupancies and allow Council 
to modify maximum building height.

•	 The Neighbourhood Residential Zone 
which supports urban preservation, 
with a maximum of two dwellings per 
lot, and default height controls of 9 
metres which may be further reduced 
by councils and which cannot be 
exceeded by a permit.

Delete nine 
existing zones

Create five new zones Amend 12 existing 
zones

Residential 1 Zone Residential Growth Zone Low Density Residential 
Zone

Residential 2 Zone General Residential Zone Mixed Use Zone

Residential 3 Zone Neighbourhood Residential 
Zone

Township Zone

Residential 4 Zone Commercial 1 Zone Rural Living Zone

Residential 5 Zone Commercial 2 Zone Green Wedge Zone

Priority Development 
Zone 

Green Wedge A Zone

Rural Conservation Zone

Farming Zone

Rural Activity Zone

Industrial 1 Zone

Industrial 2 Zone

Industrial 3 Zone
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There are also changes proposed to the 
Low Density Residential Zone so that 
land can be subdivided into lots having 
a minimum area of 2000 square metres 
where sewerage is connected. 

Reformed Rural Zones

The proposed rural zones will:

•	 Remove the need for a permit 
in relation to farming related 
development, sale of farm produce 
and removal of restrictions on the 
sale of processed produces.

•	 Facilitate tourism by reducing or 
removing permit requirements 
related to tourism uses.

•	 Make many prohibited uses 
discretionary in rural zones.

•	 Reduce the current default minimum 
lot size in the Rural Living Zone from 
8 to 2 hectares. 

Reformed Commercial Zones 

The five current business zones will be 
replaced by two commercial zones. The 
proposal promotes competition in existing 
business as well as encouraging new entrants 
into the markets. Increased competition is 
likely to be experienced in the retail industry 
as the proposal seeks to remove existing 
planning controls which were favourable to 
the existing dominant retail companies. 

The proposed Commercial 1 Zone 
combines the existing Business 1, Business 
2, and Business 5 zones. The new zone 
broadens the range of activities that land can 
be used for without the need for a planning 
permit and removes floor area restrictions. 

The proposed Commercial 2 Zone 
combines the existing Business 3 and 
Business 4 Zones. The new zone provides 
additional opportunities for office, retail and 
commercial activity. 

For further information contact: 

 Wayne Harrison, Law Graduate 
 t  +61 3 8665 5534    
wharrison@piperalderman.com.au

Reformed Industrial Zones

The existing industrial zones floor space 
limit of 500 square metres on office 
space will be removed, providing greater 
incentive for business investment. The 
changes seek to respond to modern 
developments in the industrial area by 
providing greater flexibility within which to 
operate. 

Changes to Industrial 3 Zone will allow 
small supermarkets with supporting 
shops, not exceeding 2000 square metres, 
to no longer require planning permission 
to commence building. The amendments 
will allow for increased competition as 
well as providing additional commercial 
opportunities for businesses to operate 
within. 

The reforms are part of the Victorian 
Government’s major overhaul of the 
Victorian planning system, and it remains 
to be seen if other states facing similar 
planning and development challenges will 
follow Victoria’s lead in this area.
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ASIC releases updated policy guidance on 
administrative action against financial services 
providers 
ASIC has updated Regulatory Guide 98: Licensing: Administrative action against 
financial services providers to reflect changes to its policy on when and how ASIC 
may take administrative action against financial services licensees. Partner, Craig 
Yeung and Lawyer, Jarrod Wilksch review the changes.

Regulatory Guide 98: Licensing: 
Administrative action against financial 
services providers (RG 98) provides 
assistance to financial services licensees, 
their representatives and advisers to 
understand when and how ASIC may 
take administrative action to enforce the 
financial services laws. It also describes 
the administrative actions available to 
ASIC and outlines the matters that ASIC 
will generally take into account before 
taking administrative action against 
financial services licensees and provides 
some illustrative examples. Importantly, 
RG 98 focuses solely on ASIC taking 
administrative action against licensees and 
does not discuss ASIC’s complementary 
criminal and civil enforcement powers.

The revisions to RG 98 reflect 
amendments to AISC’s administrative 
powers under the Corporations Act 
that were introduced as part of the 
Future of Financial Advice reforms 
which commenced on 1 July 2012 
(although compliance with these 
reforms is not mandatory until 1 July 
2013). Further revisions were made to 
ensure consistency between RG 98 and 
Information Sheet 151: ASIC’s approach 
to enforcement, which was released in 
February 2012 and sets out when and 
how ASIC exercises its enforcement 
powers.

ASIC Commissioner John Price has said that 
the changes “are intended to make it easier 
for ASIC to remove unscrupulous operators 
from the industry, improve overall industry 
standards and promote broader consumer 
and investor confidence in financial services.”

The changes

The main changes to RG 98 relate to ASIC’s 
powers to suspend or cancel an Australian 
financial services licence (AFSL) or to make 
an order banning a person from providing 
financial services on the basis of expected 
future conduct.

Previously ASIC could only suspend or 
cancel an AFSL or ban a person from 
providing financial services if it had reason to 
believe that the licensee/person would not 
comply with their obligations as the holder 
of an AFSL (these obligations are set out 
in section 912A of the Corporations Act). 
However, the recent amendments to the 
Corporations Act allow ASIC to suspend 
or cancel a licence or make a banning order 
banning a person from providing financial 
services if it has reason to believe that the 
licensee/person is likely to contravene these 
obligations.

ASIC states that in determining whether 
a licensee/person is likely to contravene 
an obligation under section 912A of the 
Corporations Act, for the purposes of 
exercising its powers to suspend or cancel 
a licence or make a banning order, ASIC 
may take into account any information 
relevant to this question including:

•	 conduct of the licensee that shows 
deliberation and planning in wilfully 
disregarding the law

•	 the extent of compliance by the 
licensee with analogous obligations in 
another regime, or 

•	 any other conduct of the licensee 
that may lead ASIC to conclude, on 
reasonable grounds, that the licensee 
is not likely to comply.
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•	 less than three years

•	 three to ten years

•	 more than ten years, and

•	 permanent banning.

These examples have been updated by 
ASIC to ensure that a stronger emphasis 
is placed on underlying conduct, especially 
conduct involving dishonesty, rather  
than the amount of loss (if any) resulting 
from the licensee’s actions or the  
absence of any prior contraventions from 
them.
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For further information contact: 

 Craig Yeung, Partner
 t  +61 8 8205 3435     
cyeung@piperalderman.com.au

 Jarrod Wilksch, Lawyer 
 t  +61 8 8205 3433    
jwilksch@piperalderman.com.au 

The amendments to RG 98 also clarify the 
types of factors that ASIC will consider in 
deciding whether to take administrative 
action against a licensee. These factors 
have been made consistent with the 
factors set out in Information Sheet 151 
and broadly include:

•	 the nature and seriousness of the 
suspected misconduct

•	 the existence of any internal controls 
established by the licensee to ensure 
compliance with its obligations and to 
detect any breaches of them

•	 the conduct of the licensee after the 
alleged contravention occurred

•	 the expected level of public benefit 
in ASIC taking administrative action 
against the licensee

•	 the likelihood that the licensee’s 
behaviours will change in response to 
a particular action and the likelihood 
that the business community will be 
deterred from similar conduct through 
greater awareness of its consequences, 
and

•	 any mitigating factors (for example 
whether there would be any personal 
hardship if a banning order were to be 
made or whether the misconduct was 
inadvertent and the licensee undertakes 
to cease or correct the conduct). 

In addition, ASIC has also updated examples 
of conduct (indicative only) relating to 
specific time periods of banning orders. 
The specific periods of banning now include 
banning for:



[ P u B l i C a t i o n  n a m E ]

PA e-Bulletin 6 September 2012

‘No Show’ a ‘No Go’ for Flo Rida
American hip hop and rap artist Flo Rida (also known as Tramar Dillard) failed 
to attend the ‘Fat As Butter’ music festival in Newcastle in October 2011 (having 
slept in), and failed to appear in the NSW District Court for the hearing and 
judgment in a breach of contract case filed against him and his Australian agent 
by the promoter as a result of the ‘no show’. Senior Associate, Mitch Coidan 
discusses the judgment, which illustrates the availability of damages for future loss, 
in appropriate cases.

The decision delivered on 3 August 
2012 by District Court Judge Gibson in 
Mothership Music Pty Ltd v Darren Ayre 
(trading as VIP Entertainment & Concepts 
Pty Ltd) and Flo Rida (also known as Tramar 
Dillard) (no. 2) [2012] NSW DC 111, 
found Flo Rida and his Australian agent 
liable to pay festival organisers more than 
$400,000 in damages and legal costs for 
the ‘no show’.

Flo Rida had already received much 
attention for his failure to make any 
appearances in the case, giving rise to the 
Court granting the promoters leave to file 
the proceedings on him via social media 
site Facebook, of which Flo Rida was an 
avid user.

In addition to an order requiring Flo Rida 
to repay the $55,000 performance fee he 
had accepted to perform the one hour 
set, Flo Rida and his Australian agent, 
Darren Ayre, were also ordered to pay 
damages arising out of Flo Rida’s breach 
of contract and the consequential damage 
caused to the promoters reputation 
which ultimately resulted in loss of 
revenue (from poor ticket sales and lost 
sponsorship for the 2012 event).

The promoters claimed that their immediate 
damages, as a result of Flo Rida having not 
attended the concert, was the loss of 10,000 
patron hours (lost food and beverage sales) 
resulting from 2,000 people having left the 
venue in disappointment at the ‘no show’.

In addition to the immediate losses 
experienced by the promoter on the day, 
the ‘no show’ by Flo Rida was held by 
the Court to have damaged the trading 
reputation of the promoters, affecting its 
ability to stage future events, attract patrons 
and compete with others in the music event 
industry. In addition, sponsors were lost 
as news of the ‘no show’ spread via social 
media including Facebook, Twitter and You 
Tube.

Australian and English courts have long 
recognised the ‘in principle’ right to be 
awarded damages for loss of reputation 
caused by a breach of contract. The 
case is, however, an interesting look at 
the circumstances in which unrealised 
damages may be awarded by a court in 
NSW for future losses anticipated to be 
incurred as a result damage to reputation 
arising from breach of contract. 

In the present case, the loss of reputation 
and damage to the trading reputation of 
the promoters of the 2011 Fat As Butter 
Festival arose as a result of the impact of 
a ‘no show’ by the main attraction, Flo 
Rida, at the 2011 festival, which impacted 
adversely upon the promoters reputation 
for staging such events and procuring the 
attendance of prominent artists at the 
2012 festival.
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Her Honour held that it was immaterial 
that at the time of judgment the exact 
value of the loss could not be proved 
with precision. Further, that the evidence 
tendered in relation to the immediate 
effects of Flo Rida’s “no show” at the Fat 
As Butter 2011 Festival had a significant 
impact not only upon the promoters’ 
profits from the 2011 concert year,  
but would reasonably be anticipated  
to cause damage in relation to its  
proposed planning of the same  
annual concert in 2012. 

The case is a salutary lesson  
to those who ignore their  
contractual obligations that  
the loss for which they are  
ultimately liable may be  
much higher than they  
first thought.

For further information contact: 

 Mitch Coidan, Senior Associate
 t  +61 2 9253 9968     
mcoidan@piperalderman.com.au
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Despite what the court described as 
the ‘extraordinary delay’ on the part of 
Winnebago Industries Inc (Winnebago) 
in bringing the action against Knott 
Investments Pty Ltd (Knott) and its 
director Mr Bruce Binns (Binns), the 
Federal Court found that the Winnebago 
brand, logo and its reputation had been 
deliberately exploited to the benefit of 
Knott and ordered Knott to rebrand its 
business and products.

The case highlights some of the risks 
(which can persist for a long time) in 
adopting overseas brands for use in 
Australia.

Background

Winnebago is now a well-known 
American manufacturer of motor homes 
and has manufactured recreational 
vehicles (RVs) in America since the 
1960’s. Winnebago has exported these 
RVs to other countries such as the United 
Kingdom, Europe and Canada. However, 
it has not exported (and did not have any 
intention, until recently, to export) any 
vehicles to Australia.

From around 1982, Knott started using the 
Winnebago name and associated logo on 
its own RVs it manufactured and sold in 
Australia.

Winnebago became aware of Knott’s 
activities in 1985 but did very little about 
this infringement until 1991 when it started 
negotiations with Binns. A settlement 
agreement was reached between Knott and 
Winnebago in 1992 (which the court held, in 
the Australian context, did little more than 
reserve Winnebago its rights to take action 
against Knott).

Knott continued to use the Winnebago 
brand in Australia and registered the trade 
mark in Australia in 1997. It was only when 
Winnebago began to seriously consider 
Australia as a potential export market in 
2010 that it decided, after a 25 year delay, to 
commence proceedings in the Federal Court 
to prevent Knott’s use of the Winnebago 
brand.

Federal Court finds Winnebago brand was 
“hijacked” by Australian company thirty years ago
In Winnebago Industries Inc v Knott Investments Pty Ltd (No 2) [2012] FCA 785, 
a single judge of the Federal Court of Australia found that an Australian company 
which in 1982 adopted the US brand ‘Winnebago’, had engaged in passing off 
and misleading and deceptive conduct. Partner, Tim Clark and Law Clerk, Jennifer 
McGarvie explain further.

Passing Off, Misleading and 
Deceptive Conduct and False 
Representations

It was argued by Winnebago that Knott 
had passed off its business as Winnebago 
or as being connected to Winnebago and 
passed off the RVs manufactured by it as 
having been manufactured by, or under 
licence of, Winnebago. Importantly, 
the court held that Winnebago needed 
to establish that it had a sufficient 
reputation in Australia when Knott started 
manufacturing RVs using the Winnebago 
name in 1982. The court held this also 
applied to the statutory causes of action 
for misleading and deceptive conduct and 
false representation.

In 1982, Winnebago did not sell any 
products or conduct any advertising in 
Australia. However, Winnebago tendered 
evidence of its significant reputation 
outside Australia and evidence of the large 
number of Australians that travelled to 
the countries in which Winnebago sold 
RVs. Further, Winnebago submitted that 
appearance of Winnebago’s RVs in films 
and on television had given the brand 
considerable exposure in Australia.
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On the evidence, the judge found that the 
Winnebago brand did have a sufficient 
reputation in Australia in 1982. He held 
that a substantial number of potential 
customers looking to buy or rent RVs 
in Australia would have been aware of 
Winnebago and its RVs. In particular, 
the judge noted that the circumstances 
in which Knott adopted the Winnebago 
name and logo indicated that Binns 
considered that there was a reputation 
in the Winnebago brand in Australia 
amongst a significant enough number of 

people in Australia. The judge noted that 
“By adopting the Winnebago name and 
the Winnebago logo in connection with his 
business in Australia [Knott] would get the 
benefit of any reputation which Winnebago 
and Winnebago RVs had in Australia”.

The judge went further and held that, in 
registering the Winnebago trade mark in 
1997, Binns had “intentionally hijacked the 
Winnebago marks in Australia in a bold 
attempt to pre-empt Winnebago’s opening 
its doors here.”

Delay

It was argued by Knott that the court 
should refuse relief because of the 
extraordinary delay by Winnebago in 
bringing the action. However, the judge 
held that it was “tolerably clear” that 
Winnebago did not wish to embark on 
expensive litigation to protect its rights 
earlier “principally because it had no 
intention of exporting to the Australian 
market any of its Winnebago branded 
RVs”. Therefore, the judge did not 
consider this delay a proper basis for 
refusing relief.

However, the judge indicated that Knott 
and its dealers should be given in any final 
orders a reasonable time to rebrand their 
businesses and products.
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Implications

The Winnebago case is significant as it 
provides an example of the circumstances 
in which a foreign company can establish 
a sufficient reputation in Australia for the 
purpose of bringing an action for passing 
off and misleading and deceptive conduct. 
In this case, there were three main factors 
that were critical to the success of the 
overseas brand owner:

•	 In Binns’ own testimony, he 
acknowledged that there was sufficient 
awareness of Winnebago and its 
products in Australia to make the 
adoption of its brand worthwhile. He 
stated: “I chose the name because they 
were a respected company in America 
and they produced a good product.” 
Binns was unable to provide any 
alternative credible explanation as to 
why he adopted the Winnebago brand.

•	 The court was more willing to find 
that there had been misleading and 
deceptive conduct due to instances 
of advertising, promotional activity 
and representations made to Knott’s 
dealers, where some connection with 
Winnebago in the US was attempted 
to be made. Particularly damaging 
was an advertisement placed in June 
1995 in a caravan magazine which 
stated, “You’d expect nothing less 
from Winnebago, the world’s most 



For further information contact: 

 Tim Clark, Partner
 t  +61 3 8665 5511    
tclark@piperalderman.com.au

 Jennifer McGarvie, Law Clerk 
 t  +61 3 8665 5594   
jmcgarvie@piperalderman.com.au 
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respected name in luxury motor 
homes”. The court held that this 
conduct made it clear that Knott 
was suggesting an association with 
Winnebago – a suggestion which was 
misleading and deceptive and false.

•	 The court held that Winnebago’s 
products in the US were targeted at 
tourists which included Australian 
tourists who would have been more 
likely become aware of Winnebago 
in their travels. By implication, if 
Winnebago’s products were not 
products likely to be used or seen by 
tourists from Australia (if the product 
was, for example, home insurance), 
it may have been more difficult for 
Winnebago to demonstrate sufficient 
reputation in Australia.

It should be noted that the appropriation 
of a trade mark from a foreign owner is 
a well-known and longstanding practice 
in Australia. The High Court, in the Yanx 
case stated: “to try and register in Australia 
a word which the applicant, to the knowledge 
of the respondent, is using elsewhere…is 
sharp business practice. But it is not in itself 
fraudulent or a breach of the law” ((1951) 82 
CLR, at 202). However, there is an inherent 
risk in adopting an overseas brand with little 
or no apparent reputation in Australia. In 
adopting an overseas brand, there is always 
a risk of the inference being drawn that the 
circumstances of its adoption demonstrate 
that there was believed to be a reputation 
in the overseas brand of which to be taken 
advantage. Advertising and promotional 
activity needs to be undertaken carefully to 
avoid suggesting false associations with the 
overseas brand owner. This case illustrates 
how these risks can arise many years later.
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